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TheHonorableMarkJ.Mazur
ActingAdministrator
EnergyInformationAdministration
U.S. Departmentof Energy
1000IndependenceAvenue,S.W.
Washington,DC 20585

DearMr. Mazur:

I amwriting to requestthattheEnergyInformationAdministration(EIA) analyzethe
impactson consumersandenergymarketsofthelargestCleanAir Act (CAA) enforcement
actionin theEnvironmentalProtectionAgency’s(EPA’s) history.

OnNovember3, 1999,the JusticeDepartment,onbehalfoftheEPA, filed lawsuits
againstsevenelectricutility companiesin theMidwestandSouth,chargingthat 17 of the
companies’powerplantsviolatedtheCAA by makingmajormodificationswithout installing
pollutioncontrolequipmentrequiredby theNew SourceReview(NSR) program.EPA also
issuedanadministrativeorderagainsttheTennesseeValleyAuthority (TVA), chargingthe
Federalagencywith similarviolationsat sevenplants. In additionto thelawsuitsand
administrativeorders,EPA issuednoticesofviolation to theutilities, allegingviolationsat an
additionaleightplants. In all, theClinton-GoreAdministrationtargeted32 powerplantslocated
in Alabama,Florida,Georgia,Illinois, Indiana,Kentucky,Mississippi,Ohio, Tennessee,and
WestVirginia, andis investigatingotherunitsthroughouttheelectricutility industry. For
brevity’s sake,I will hereafterreferto thesevariousenforcementactionsasthe “NSR litigation.”

On February29, 2000,the Administrationreacheda settlementwith TampaElectric
Company(TECO),oneoftheutilities namedin theNSRlitigation. TECOagreedto pay acivil
penaltyof$3.5million, invest $10 million in nitrogenoxide(NOx) reductionprojects,and
convertits generatingunits from coalto naturalgas.Although theAdministrationreportedly
offeredtheTECO settlementasamodel for industry-wideresolutionofthe litigation, theother
affectedutilities -- AmericanElectricPower,Cinergy,FirstEnergy,Illinois Power,Southern
IndianaGas& ElectricCompany(sincerenamed“Vectren”) -- andTVA decidedto challenge
theNSR litigation in court.



Theeconomicimpactson consumers,energymarkets,andelectricpowerreliability from
courts’ adoptingEPA’s positionin theNSRlitigation couldbesignificant. At aminimum,TVA
andthetargetedutilities would haveto install additional expensivecontroltechnologiesto
furtherreduceemissionsofNOx, sulfurdioxide (SO2),andparticulatematter(PM), Somemight
find it necessaryto converttheirplantsfrom coalto naturalgasor someotherfuel source,cap
emissionsathistoric levelsregardlessofincreasesin demand,orretire theirplantsaltogether,

Thereis also thepossibilityof civil finesfor thesecompanies.In theory, the
Administrationcouldfine eachof thepowercompaniesup to $27,500perviolation,perday.
Sincemanyof theallegedviolationsdatebackto the I980s(or evenearlier),the penaltiescould
addup to tensofmillions of dollars.

TheeconomicimpactsoftheNSRlitigation arelikely to reachfar beyondthetargeted
companiesandtheirregionalmarkets.EPA is investigatingothercompaniesandhasalready
statedthat it plansto launchadditionallawsuits.

More importantly,thetypesofprojectsEPA hastargetedin theNSRlitigation are
commonlyundertakenthroughouttheelectricutility industry. A typical coal-firedpowerplant
replacesthetypesofcomponentsaddressedin the litigation once,twice,orevenmorefrequently
in thecourseof its usefullife. Therefore,if courtsupholdEPA’s interpretationoftheNSR
routinemaintenanceprovision(aslimited to “patch andweld” operations),thenvirtually all coal-
fired plantswill haveto retrofit, re-power,orretiretheirgeneratingunitswithin arelativelyshort
periodoftime. It is difficult to imaginethat suchsweepingchangesin theregulatory
environmentoftheelectricpowersectorwould not increaseelectricityprices,drive up natural
gasprices,diminish electricsupplyreliability, orreducenationaleconomicgrowth.

Furthermore,if coal-firedplantsmustgo throughtheNSRpermittingprocesseachtime
theyplan in thefutureto replacecomponentssuchaseconomizers,fans,andcycloneburners,
thentheadverseimpactsonelectricitycost,availability,andreliability maycontinuefor many
years.

Therefore,pursuantto theConstitutionand RulesX andXI oftheUnitedStatesHouseof
Representatives,I requestthatEIA analyzethe costimplications-- the likely impactson
consumers,energymarkets,and,insofaraspossible,electricpowerreliability -- ofthefollowing
scenarios.

Scenario1. By 2005,all 32 powerplantscurrentlynamedin theNSRlitigation musteither
installbestavailablecontroltechnologies(BACT), converttheircoal-firedunitsto someother
fuel source,or retire thoseunits. (BACT is definedasselectivecatalytic reductionfor NOx to a
level of 0.1 lb/million btu, 95 percentreductionfor SO2,and0.01 lb/million btu for PM). Each
companymustalsosurrenderall SO2allowancesbeyondwhatthecompanywouldhaveeamed
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hadit installedscrubbersat thestartofthe S02 tradingprogram. All plantsmustpay afine and
investin environmentalprojectsroughlyon theorderofthosespecifiedin theTECOsettlement.

Scenario2. By 2010,all coal-firedpowerplantsnationwidemusteitherinstall BACT, convert
theircoal-firedunits to someotherfuel source,or retire thoseunits. All plantsmustpaya fine
and investin environmentalprojectsroughly on theorderofthosespecifiedin theTECO
settlement.

For eachscenario,pleaseestimatethecostto theelectricutility industry,the impacton
consumerprices,andimplicationsfor nationaleconomicgrowth. EvenafterBACT is installed
orunitsareconverted,EPA’s newinterpretationof theroutinemaintenanceprovisionmay
disrupttraditionalutility maintenancepractices.Therefore,pleasealsocommenton thepotential
for future delaysandcostincreasesin routinemaintenance,repair,andreplacement,andthe
implications for electricsupplyreliability.

Pleasedeliveryouranalysisto theSubcommitteemajority staff in B-377 RayburnHouse
Office Building andtheminority staff in B-350A RayburnHouseOfficeBuilding by early
December2000,usingEIA’s AnnualEnergyOutlook2001 asabaseline.This analysisis to take
priority overtheanalysisofmulti-pollutantstrategies,which I requestedonJune29, 2000.
Pleasecompletephasetwo ofthat studyby theendof December2000.

Finally, I requestthatEIA postboththemulti-pollutantstrategiesstudyandtheNSR
litigation studyon its website. If youhaveany questionsaboutthis letter,pleasecall
SubcommitteeStaffDirectorMarlo Lewis at 225-1962.Thankyou foryourattentionto this
request.

Sincerely,

PA~J Hc&~4
David M. McIntosh
Chairman
SubcommitteeonNationalEconomicGrowth,
NaturalResources,andRegulatoryAffairs

cc: TheHonorableDanBurton
TheHonorableDennisKucinich

3


